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STATE OF VERMONT
ENVI RONVENTAL  BOARD
10 V.S, A CHAPTER 151

RE: State Buildings Division Declaratory Ruling #121
8 Baldwi n Street
Mont pel i er, Vernont 05602

Thisisaproceeding for a declaratory ruling as to the
applicability of Act 250 to the denmolition of a structure
located at# Baldwin Street, Montpelier, Vernont. The peti-
tion was filed by the Divisionof State Buildings on July 30,
1980, fol | om ng a preliminary adm ni strative ruling on the '
matter by the Tnvironmental Protection Coordi nator for the '
District #5 Environmental Commission. On August 12, 1980, |
this matter came before the Environmental Board for a prubl|c =
hearing, with Chairman Leonard U WIson, presiding. he
followmng parties were present:

i
H

Petitioner, Division of State Buildings, by Louis Peck, |
- Esq. and Irving nates, Director
City of Mntpelier, by Fre3 Oeveland, Esq. |
Central Vernont Reglonal Pl anning Commissicn, by
~ Robert Apple, Director . A
Division of Hstoric Preservation and
Advi sory Council onHi storic Preservation by Benson D. .
Scotch, Esq. '
Montpelier Heritage Goup, by Stephen Wl ke, Esq. |

At the outset of the hearing, the petitioner objected to-:
the participation of the Advisory Council on_Historic Presecr-
vation and the Mont pel i er Heritage Group.. The Board heard
oral arguments on these objections, and in deliberative ses-
ston ruled: (1) that theAdvisory Council on Hstoric Preser-
vation was entitled to party status as a qualified state ’_
agency, and (2) that the Montnelier Heritage G oup woul d be
cranted party status under Board Rule 12(C) as a party . .
whose participation would materially assi'st the Board inits ,
consi deration of the petition.

PINNINGS OF FACT ]
i

1. Nunber 8Balduin Street is a residential structure situated
onalotof |ess-than one acre of l[and near _the ta} g.‘
Capitol Building in Montpelier, Vernont. S burtding
and ot were acquired by the petitioner through:an option |
contract sigred in 1074 and exercised in 1980. The ™ peti-,
tioner began to dismantle the building_in Jullyh 1980, but ]

|

et

halted the demolition while seeking review of the juris-
dictional question now before the Board.
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Nunber 8 Baldwin Street |ies within an area known as the
"Capi tol Conplex," which includes the [and and buil di ngs
lying within a tract of land in Mntpelier conprising
approxi mately 27 acres, of which 23 acres are State-
owned, and four acres are privately-owed. The bound-
aries of the Capitol Conplex were established by the
legislature and are set forth in 29 V.S A §182.

The devel opment of the Capitol Conplex is governed by

the provisions of 29 V.S.A Chapter 6. Thi's Chapter

directs the State Buildings Division to prepare and sub- :
mt to the legislature a Masterplan for the devel opment |
of the Capitol Conplex:

"In order to provide fromtine to tine the
offices and other facilities the state needs
in Mntpelier for the efficient admnistra-
tion of state governnent, the board of state
bui | dings shall prepare a long-term plan for
using state-owned |and, acquiring other |and
and constructing office and other buildings.
and facilities near the state house. In doing
so it shall consider nodern government manage-
ment practices and apply appropriate archi-
tectural principles in such a manner as to
preserve and enhance aesthetic val ues and
FrOVIde for the orderly devel opnent of those
ands, buildings and facilities, |nclud|n?
streets and parking areas. Promtinme to Uine ‘
it shall review the plan and Brepare proposed l
revisions of it. It shall submt the plan .o
and proposed revisions to the general assenbly l
for approval before beglnn|ng construction or }
reconstruction of any building." 29 V.S A §158. |

A plan for the devel opment of the Capitol Conplex, entitled j
"State of Vernont Capital Conplex Msterplan" was devel oped
and subnitted to the General Assembly in 1966. The Master-
plan was updated in 1968 and 1974 to reflect chang[n? con- |
ditions and the changing concerns of those responsible for |
the construction of state facilities. The property at#® |
Bal dwin Street is shown within the boundaries of the ,
Capitol Conplex and as a site for future state office
devel opnent on all of those plans.

——————— —.

Al t hough the Capitol Conplex Msterplan has not been adopted,
formal Ty by the CGeneral Assenbly, we find that the plan '
has been used consistently as a framework and guide for .
devel opment within the Capitol Conplex by relevant decision-j

makers, and especially by the petitioner, since its crea-
tion.

A The current plan was endorsed by the Montpelier
Pl anni ng Conmi ssion and the_ Capitol Conplex Corn-
m ssi on on November 18, 1974, and has been enpl oyed/
by those bodies in their planning and devel opment
review activities at least since that date
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The Buildings. Division has followed the relevant
Masterplan 1n its acquisition, denolition and
devel opment activities since 1966, and has re-
peatedly stated to the General Assenbly that

Its activities were so guided. See, e.g.,
Testimony of Buildings Division Director |rving
Bates before the Senate Institutions Commttee,
April 10, 1979 (Exhibit #9). The testinony of
Building Division's Director lrving Bates before
this Board convinces us that the Buildings Divi-
sion has proceeded with acquisition and denolition ‘

projects In the Baldwn Street area and el sewhere
In the Capitol Conplex in confornance with and

in furtherance of the Capitol Conplex Masterplan.!
I n February, 1979, Governor Richard Snelling pre- I
sented to the General Assembly a docunent entitled,/
"Policy Statement on Capital Debt," including a
Proposed Ten Year Capital Program for fiscal

years 1980-1989. This document includes pro- I
posals for capital outlays that coincide wth

the proposals of the updated Capitol Conplex
Masterplan. I ncluded within.the category, "Capi- |
tol Conpl ex phased construction" are proposals I
for construction of Stage IIA and Stage |IB or .
the office building that is shown on the Master- .
plan as occupying the# Raldwin Street site. |

|
.

The Introduction to the current Capitol Conplex |
Mast er pl an rtates:
R
"Since 1965, the Vermont Legislature has !
i npl enented a nunmber of specific projects i
contained in the Msterplan: l
L. The purchase of the Pavilion Hotel property ;
and 1ts reconstruction into office, His-
torical Society, and auditorium space. !

3. Renovation of the Statehouse. '

2. Exterior lighting.

4, Extension of Taylor Street to Court as |
one segment of the loop road system

5.  Purchase of properties adjoining the* Geen
to the west, for future expansion and |
par ki ng."

The docunent al so states, "This brochure repre-~-
sents an updating of the 1968 Masterplan and' l
Is intended to serve as a quide for continuing
developnent of the site.” State of Vernont =
Capi tol Conplex (December 1974) p. 7. (Exhibit !
#3) (enphasis added). Read as a-whole, the docu-
ment clearly, denonstrates a continuing commtment !
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to a coordinated, continuing development plan

for the Capitol Complex by those who drafted

the plan, those who endorsed it, and those who
implement it. See, e.g., “Historical Background,”
“The Plan, " and “Implementation,” pp 25-26.

The petitioner's commitment to the staged imple- '
mentation of the Capitol Complex Masterplan is
apparent upon review of the Division’s recent
develonment activities within the Capitol Complex.
The following acquisition, demolition and con-
struction projects have occurred within the

Capitol Complex in conformance with the Capitol
Complex Masterplan:

(1) Since 1966 at least 12 separate proper-
ties have been acquired by the state in
anticipation of development within the
Capitol Complex. The following proper-
ties have been acquired since the effec-
tive date of Act 250:

A parcel between Taylor Street and the '
Winooski River .
A parcel Northeast of the State Library !
Mos. 1,3,8,9,10,12,121/2,13,14, and 16 :
Baldwin Street f
Nos. 134,13%, and 136 State Street,

(2) Since 1271 the petitioner has demolished !
at least seven buildings or parts |
thereof within the Capitol Complex in con-
formance with and in furtherance of the

Capitol Complex Masterplan. Among the :

buildings that have been removed were those’
at M~. 3 and MNo.53Baldwin Street, sites
shown on the current Masterplan as the

location of development for the Stage Il l

office building. The petitioner has also
sought, but has so far been denied, per-
mission to demolish the structures at

Mo. 1 and Mo. 9 Baldwin Street. We. find

that the demolition of Mo. 8 Baldwin Street/

iIs part of a coordinated plan for land
acquisition and land clearance in further-
‘ance of the development objectives of the
Capitol Complex plan.

(3) Since 1966, the State of Vermont has coin-

{
|
]

pleted a number of significant construction!

projects in conformance with and in fur-

therance of the Capitol Complex Masterplan. |

See, e.g., those listed in Findine 4(D)
above.
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The Buildings Division states that it does not
have any imediate intention to construct new
facilities on the #8 Baldwin Street site, if
demolition were to be conpleted. However, the
current Capitol Conplex Masterplan shows this
site to be occupled.by the northwest corner of
the Stage I1B Admnistration Building, and a
portion of the visitors Park|n lot to serve
the northwest quadrant of the Capitol Conplex.
The Director of the Buildings Division testified,
and we find, that the Division acquired this
property for the deve!0ﬁnent of the Capitol Com
plex in conformance with, and in furtherance of,
the Capitol Conplex plan.

Based upon the foregoing, we find that the executive branch

of the

ernmont state governnent has prepared, and is pur-

suing execution of, a masterplan for the devel opnent of
an integrated Capitol Conplex, to be conpleted in stages.
Ve find that a number of coordinated acquisition and
devel opnent activities in furtherance of that plan have

al read
tion c%

occurred. We find that the acquisition and demoli-
No. 8 Baldwin Street is but one step in the execu-

tion of that plan. W find that the plan envisions mgjor

deveIoF
Capito

e

n
Compl ex, and that the integrated devel opment of

the glan would directly involve all, or nearly all, of

t he2

acres within the Capitol Conplex.

Ve find that the #8 Baldwn Street site is planned to be

devel oped as part of a mgjor office conplex, one continu--
ous structure including the present Admnistration Building |
and approximately 180,000 gross square feet of new office

space.

W find that this proposed office devel opnent

i nvol ves in excess of ten acres of |[and.

A

W have carefully reviewed the State of Vernont
Capitol Conplex plan, dated Decenber 1974, the

pl an apProved by the Gty of Mntpelier and cur-
rently fol | oned bK the State Buildings Division
This plan shows the Froposed design of the Stage II
office conplex development (Exhibit #3, p..25).
W\ have conpared this proposed building to the.
survey entitled "State of Vermont, State Building
Conpl €x., Montpelier, Vernmont" dated 1969 and
updat ed through 1980 (Exhi bit #8). The proposed
S a%e 1A and Stage IIB office structure shown

on the 1974 plan wll involve direct and sub-
stantial construction on an area in excess of
five acres, now owned by the State of Vernont,

but formerly in private ownership. This con-
struction area includes the parcels nunbered

t activity on nmost of the 27 acres within the 2l

|
|
i

!
'
I
!
i
'
|
1
i
i
|
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12,18,27,28,29, and 30, a portion of Baldwin
Street, and the length of Western Avenue from
State Street to Baldwin Street. We find that
substantial development activity in furtherance
of the Stage Il office structure plan has already
occurred on parcels 19 and 24. We have calcu-
lated the acreage of those involved parcels
from the survey plan submitted as Fxhibit #8.
Altogether, the parcels subject to actual sub-
stantial demolition and/or construction activi-
ties in furtherance of the development of the
Stage Il office building total 5.1. acres.

We find further that the Vermont State House,
the area of the State House Green and the state
buildings located on the Green are involved
with the development of the Stage Il office
building for the purposes of determining Act 250
jurisdiction. We find that the planning and
development of the Stage Il office building is
based largely upon that building’'s intended
relationship to the State House, the State House
Green, and the other buildings on the Green.

This relationship is both functional and aesthetic.’

The Masterplan states:

“The Capitol Complex has grown since 1900
as a series of separate buildings,
oriented towards State Stpeet as a
principal axis. The program consensus

of this study is that the composition
should be focused once again, as it

was originalll}/, on the Statehouse and

the Green. It the traditional concept
of the Statehouse on a green had been
carried to its logical conclusion, before
private construction had taken place
adjacent to the site, the-statehouse
undoubtedly would have been flanked by
related State Buildings on each side,
and then a series of buildings facing
each other across the green. The

result would have been the type of
composition that can be seen on many
college campuses, such as the Univer-
sity of Virginia, where related buildings
are grouped around a green, with pedes-
Trian | a_fh—fH_TFa ways connecting, and with _an
Important building as the focal point
at_one _end. .IDe Statenouse and the
green would have been enhanced if build-
Ings had been located according to this
traditlonal concept rather than being
oriented away from the Statehouse and
toward a principal commercial street.

|
|
l
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"The.oruginal concept is still perfectly
valid From the standpoint of function.
Bui l ding sites are still avallableI

, , y

com=-

00STtTom and of protecti and _enhancing
e Srarenouse S8 )

SITES Aacross Stale Sreet and 1o tne west.

"The Statehouse and its green are of
paranount inportance to the Capitol Com

lex. Adjacent ﬁroperties may apﬁear

0 be Fixed in their appearance; how
ever, over a long period of tine they
will be subject to change and ot her
uses. In accordance with the State of
Vermont Capitol Conplex Masterplan

it is essential to devote the First
stages of a building ﬁro ramto com
pleting the area north of State Street
and inmmediately ggjacent to the core
of the Conpl ex. .
"Stage IT is a building site in the North-
west corner of the Green that WOUI O pro-

vide of'fice space strategically located
between the Statehouse and the present
Administration Building. A buildinsg

sited in this area would also SEIVe tWo

other planning functions: first, it would -
separate the automobhile traffic on the
Terrace-Court connector from the Green,

which is a landscaped area for pedestrians;
second, it begmins to define The COrners.

of the Green and strengthen TNE€ composi-

tion of the Statehouse. Stage III, LI the
lortheast corner of the Geen would serve

a simlar function to that of Stage II from
the standpoint of site conposition and

woul d acconmodate the expansion of the

State Library, provide For an adequate vault
free of Fl ood danger, and other functions."

¥ ¥ % %

"It is the recomrendation of this report

that the next logical location for added
space ic on the Stage Il site. The pro-
posed Stage I||A building, |ocated beﬁ]nd
the present Admnistration Building, is
on state owned land, and should be done
imediately to relieve the acute space

shortages. This site offers the advantage of.
connect’ing tG‘ThE—ﬁUnTﬂTSTTarrUn—FUrrdrnéF———

|
!
!
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reclaimng space in the old boiler house
at Baldwin St. and being imediately

adj acent to the Statenouse.” State of

Vernont Capitol Conpl ex (Decenber 1974)
pp 24-26. (Exhibit #3) (enphasis added).

Ve find that the relationship between the Stage I l
office structure and the State House,

State House

Geen and related buildings is close and signi-
ficant. W find that the State House Geen is
incident to the use of the Stage IT office struc-
ture. We further find that the relationship
between the Stage Il building, the State House,

and the Geen (including related state buildings

on the Geen) Is one that directly involves val ues
sought to be protected by Act 250, and that the

I mpact of the Stage || structure on those val ues

IS greater because of its close relationship to
the State House, the Green, and those structures.
W find that the spatial and functional relation-
ship of the Stage Il structure to the State House
and Geen is such that there is a demonstrable

|'i kelihood trat the inpact on the values sought
to be protected by Act 250 will be substantially
I ncreased by reason of that relationship.

|
t
S
t
t
t

ate

n particular, we find that the prysical rela-
|onsh||_E) of the proposed office structure to the
tate house and Geen increases substantially

he inpact of the structure on the aesthetics of
he project area, on the historic character of

he project urea on specific historic sites (10

V.S. A §6086(a)(8)); and on existing public
investnents (10 V.S. A §6086(a)(9)(K)). W al so
find that the placement of this office Structure
inthis location is in |oart for the purpose of

certralizing governnenta

p. 19.) We find that the nutual relationship of

proximty among the Stage Il building and other

maj or governmental facilities will substantially

increase their inpact on a number of the values

sought to be protected by the Act - e.g., traffic
e

congestion, vehicular sa

ty and ease Of access

of energency vehicles during certain periods of

the day (10°V.S. A §6086(a)(5); air pollution
resulting from vehicular congestion (10 V.S A

§6086(a)(1)).

Based upon the foregoing, we find that the State House and .
I-E)use Geen and the state office buildings located

State

on the Geen are on "involved |ands" for the purposes O
determning Act 250 jurisdiction over this project. W,

have cal cul ated the acreage of those involved
fromthe survey plan admtted as Exhibit #8.

P& st at e

i
|
|

|

I

i

of fices. (See Exhibit #3,

t
]

|

|
|
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House and the Green alone, from Western Avenue to a line

extending along the west facade of the State Library,
involve 5.5 acres. The remainder of the Green and the

state buildings located on the Green involve 2.7 acres. The
involved land in this development is therefore, at a mini-
mum, 5.1 acres of land involved in direct construction,

and 8.2 acres of other involved land, or a total of 13.3
acres.

e t——— e s " ——— = m—
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CONCLUSI ONS OF LAW

This case raises for the Board's interpretation the ques-
tion whether land to be developed in later phases of a
segmented, planned project is “involved" for the purpose
of determning Act 250 jurisdiction when devel opnent com |
nmences on an earlier phase of the overall project. we
concl ude that where a public project is to be conpleted
In stages according to a plan, all of the land actually .
involved in the entire project must be included for the |
purpose of determning jurisdiction, Jn.reachin% this
conclusion we are mndful of the adnonition of the Supreme
Court that as an adm nistrative agency this Eoard does ,
not have the authority either to add to or subtract from

the jurisdiction granted the District Environnental Com-

mssions in Act 250. Committee to Save the Rishop's House v.
Medi cal Center Hospital, 137 V. 142 (1979). |

The jurisdictional |anguage of Act 250 states, in pertinent
part:

"The word 'devel opnent' al so means the construe-
tion of inprovements on a tract of land involving
more than 10 acres which is to be used for
muni ci pal or state purposes. In conputing the
amount of land involved, [and shall be included
which is incident to the use such as |awns, park-,
ing areas, roadways, |eaching fields an? accessory
buildings." 10 V.S. A §6001(3).

The Board's Rules, interpreting this jurisdictional |anguage,"
have anticipated the problem presented in this case. oard !
Rul e 2(A)(4§ states, in part:

"In the case where a state, county or nunici pal !
PrOJeCt Is to be conpleted in stages according |
o- aplan, or it is evident under the circum .
stances that a project is incidental to or part \
of a larger undertaking, all land involved In

the entire project shall be included for the pur- '
poses of determning jurisdiction."”

W Dbelieve that this Rule, and its application in the presenti
case," are necessary in order to effectuate the purposes-

of the Act. The Act creates a mechanism for state-|evel ,
review of the inpacts of large public projects. These large -
projects, like large-scale private projects, are-often .
devel oped and financed in stages according to an overall \
lan. The purposes of the Act in reviewng and controlling
he effects of l|arge-scale PrO]thS woul d be under cut i
seriously, and perhaps fatally, if each segnent of a a
| arger project were to be viewed in isolation fromthe

ot her segnents when conputing the acreage of land involved
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in the project. For if that were the rule, jurisdiction
coul d be avoided either consciously or as a matter of |
course by the process of segnentation. * '

t hat theylegis ature intendgd such an arnyﬁgiaPOEeg%Mf??
whet her the project under consideration is a phased indus-
trial park, a mejor ski area expansion, a highway project
or a government office conplex.

W do not conclude, however, that distinct parcels of |and
are "involved" in an overall plan for a project nerel
because they are incorporated within the boundaries o

the planning area. A tract of land within the planning
area of a large-scale phased project is "involved" in |
the devel opnment only where: (a) substantial devel opment
activity related to the plan has occurred or will occur

on that tract during the period of tine subject to Act 250
review, or (b) where the tract bears sone relationship

to the land actually used in the construction of inprove-
nments, such that there is a demonstrable |ikelihood that
the inpact on the values sought to be protected by Act 959
Wi ll be substantially increased by reason of that rela- !
tionship. See Bishop's House, supra, 137 Wt. at 1531 '

t

W have found that the acquisition and denolition of # :

Baladwin Street IS but one conponent of a |arge-scale devel op-!
ment project for a government office conplex 1n the Capitol
Conplex area. Far nore than 10 acres within the Capitol
Conplex, including the parcel at#® Baldwin Street., wi|| pe
directly involved in the construction of improvements as |
part of the plan. (See Exhibit #3, p. 25 and Exhibit #8)
Most, if not all, of the remaining land within the 27-acre |
Capitol Conplex will bear an inportant relationship wth

the tracts subject to construction activity. W therefore |
conclude that the Capitol Conplex Masterplan 'involves" |
nmore than 10 acres of |land and that any substantial develop-
ment activity in execution of that plan is subject to the .
jurisdiction of the Act.

Petitioner argues that sone construction projects contained
within the Capitol Conplex Masterplan are too rempte or too
SEecuIatlye to be considered "involved land" even though
they are integral elements of that plan. W do not accept
that argument. The plan is far more than a planning study,
a policy statement or a pipedream The plan in question was
Brepared at the direction of the General Assembly. The
oundaries of the Capitol Conplex are established by |egisla-
tion, and enconpass lands in excess of 10 acres. 'The plan
has been endorsed by the Capitol Conplex Commission and the
Mont pel i er Pl anning "Commi ssion. A nunber of direct and ;
significant acquisition, demolition and construction aectivi- !
ties in furtherance of the plan have already been under- :
taken. W do not feel that it is appropriate for this Board '
to attenpt to discern whether or when certain construction pro-
posals contained in the plan will be authorized, funded or com-
pleted. For one thing, 1t is apparent that acquisition and

I
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demolition activity has proceeded in advance of the authori-
zation of funds for building construction.

Moreover, while we agree that the long-range plans for a
multi-stage project may be altered over time as the project
evolves, we cannot agree that this fact alone is sufficient
ground to exempt the early stages of that project from Act lt
250 review. The statute requires review of large-scale projec
in advance of the commencement of construction. 10 V.S.A.
§6081. This requirement would be made meaningless if the
Commission’s jurisdiction were dependent upon a finding that
the later phases of the project were certain to be accom-
plished. We can never know for certain in advance whether
the later stages of a project will be financed, constructed,
sold, altered, or abandoned. But the Act does not require ‘
the District Commission to sit powerless until the 10th lot |
iIs sold or the 11th acre is disturbed, if those actions are
guided by a reasonably well-defined plan that is either dis-
closed to the Commission or apparent under the circumstances. |

We conclude that if the serious intentions of the developer |
are known, as they are in this case, then the jurisdictional
decision must be based on the extent of those intentions. |
The same logic applies to a large private industrial park,
commercial facility, or subdivision - if reasonably well- !
defined plans exist for the completion of the project in ’
phases, and the project as a whole would be subject to the
jurisdiction of the Act, then that jurisdiction is triggered |
upon the commencement of construction, or the sale of the i
first lot. !

While, as stated above, we do not believe that the Capitol
Complex plan should be broken into segments for the purpose |
of determining whether Act 250 jurisdiction exists for
review of each phase, we have nevertheless considered the
more narrow view of jurisdiction under the circumstances

of this case. We have found that the demolition of the
structure at #8 Faldwin Street is intended to make land
available for the construction of the Stage Il office build-
ing as set out in the current Capitol Complex plan and the
Governor's current Proposed Ten Year Capitol Program.. We
have found that this stage of development alone involves
more than 10 acres of land within the Complex. We there-
fore conclude that the .demolition of #8 Raldwin Street is
subject to the jurisdiction of Act 250 based solely on the
e-xtent of the land involved in the Stage IIA and Stage ITB
office structure, whether or not the land involved In later
stages is considered for this purpose.

The petitioner contends that even if the Baldwin Street
property were subject to Act 250 jurisdiction because of
Its connection to the Capitol Complex, the demolition of
the structure on the site is not an activity that triggers
that jurisdiction. For the reasons given below, we find
this argument to be without merit.




:‘;‘f:‘ o ..]_3_

~ Act 250 states, in pertinent part, "No person shall . . .
y commence construction on a subdivision or devel opment, or
commence devel opnment without a permt." 10 V.S.A.§6081(a).

Al t hough the phrases "comence construction” and "conmmence
devel opnent” are not defined in the Act, the Environnenta
Board's Rules address this question. Rule 2(C) states:

"Commencenent of construction" neans the
construction of the first inprovement on
the land or to any structure or facility

| ocated on the land including work prepara-
tory to construction Such as clearing, tne
staking out or use of a right of way or in
any way incidental to altering the |and
according to a plan or i1ntention to I nprove
or to divide Tand . ..", (enphasis added)

From this definition, it is apparent that the denolition
of the structure at #8 Baldwin Street is the 'comencenent
of construction" on a devel opnent subject to the jurisdic-
| tion of Act 250, because the denmolition of the structure

‘ s land clearance preparatory to the construction of the !
Stage |l office structure, a state project involving nore
than 10 acres of land. \While the mere acquisition or

mai ntenance of property is not the commencenment of con- |
~ struction, the physical alteration of the land in antici-

' ation of later developnment clearly is. See State of

ermont, Agency of Transportation Declaratory Ruling #107 l
! (September I3, 1979). TT this were not the case, developers ;
could avoid certain protections of the Act by destroying,

in the "land clearance" process, certain values the Act .
seeks to protect - e.g., historic sites, scenic or natura
beauty, endangered species, necessary wldlife habitat,
shorelines, primary agricultural soils. The devel oper
could then present the District Commission with a fait
acconpli with respect to those criteria of the Act-and
those 1npacts of the project. W do not believe that the |
| egi slature intended such an enpty result. |
Qur conclusion on this issue is supported by the logic of .
the Supreme Court's decision in Bishop's Rouse. Although - ‘
the Court explicitly did not reaCh thrs question, the

opi nion notes that the alleged cultural, historical, archi-i
tectural and aesthetic inpacts of the demolition of the

Bi shop' s House "would be of relevance in any proceedi ng

for a permt before the district environmental comm ssion'

if Act 250 jurisdiction existed over the proposed devel op-
ment project. Bishop's House, supra, 137 Vt. at-147. But

i
. M !
ﬂmseguestlons woul d be noot 1f the denolition could occur -
In advance of the review process itself. §
|
i
|

R S

7\ 5. Nor can weagree With the petitioner's argunent that the

- | egi sl ature has exempted this project, and perhaps the

entire Capitol Conplex, fromthe pernit requirements nor-
mally applicable to municipal and state projects under |
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Act 250. Petitioner argues generally that the creation
of the Capitol Complex Commission (Act No. 269,1973
Adjourned Session, codified at 29 V.S.A. §§181-185) ousts
the jurisdiction of the District Fnvironmental, Commisslon

set forth in 10 V.S.A. §6001(3). Our review of the enabling

legislation of the Capitol Complex Commission reveals no
such exempt ion. If the General Assembly intended to create
an exemption from Act 250 for projects that are subject to
the review of the Capitol Complex Commission, it could have
expressly so stated, as it has in the case of projects

that are subject to the review of the Public Service Board
under section 248 of Title 30. See 10 V.S.A.§6001(3);

In re Purlington Electric Department, Declaratory Ruling
#1190 (September 1, 1980). Petitioner’'s claim of exemption
due to the inclusion of the Baldwin Street demolition as

a line item in the Ieglislative_a_pr_opriations act must fail
for the same reason. he jurisdiction of Act 250 cIearI?/
applies to state development projects. Most state develop-
ment projects require appropriations or other a%provals
from the General Assembly. We cannot presume that the
legislature intended to exempt all specifically-approved
projects from the general regulatory language of the Act.

1 MTe definition of "involved land” contained in Board Rule 2 (F) . which

was invalidated by the decision in BJ.sh\xR]o_c;_I:I.ouse has of course had no
part in our review of'this petition. We apply the definition contained

in that decision.

——— . — . nem s
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ORDER

O the Petitioner's Requests for Findings of Fact and Conclu-
sions of Law, we adopt, in substance, Nos. 1,2,3,4,5,7,15,16,
19,21,22,23,29,30,35,37, and 38. Except to the extent they
are incorporated in this decision, all other requests are denied.

i The demolition of the structure at #8 Baldwin Street is the corn- °
mencenent of construction for a state or municipal project which |
involves nore than 10 acres of land, and is therefore subject :
to the jurisdiction of Aet 250. The petitioner 'nust apply to |
the District Environnmental Commssion for a permt for the deno-
lition of the building. |f the physical security of the build-
ing or the safet?/ of the public will be inpaired due to the tine |
required to conplete the permt process, the petitioner may

aPpI){] to the District Commission and the Protection Division

of the Agency of Environnental Conservation for authority to
take energency protective measures.

Dated at Montpelier, Vernont this 29th day of QOctober, 1980.

e ENVI RONMENTAL  EOARD .

By };ﬁ %ﬂ@/é/? ‘éé(; Lo

Leonard U Wlson
Chai r man

Menbers voting to

I ssue this decision:
Leonard U. WIson
Fer di nand Bongartz
Dwi ght E. Burnham, Sr.
Melvin H, Carter

M chael A Kimack
Roger N. Mller




